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rime ror DOING! 


What you do, Mr. Attorney, is simply 
unload the burden of the clerical de- 
tails on us. Let us check the avail- 
ability of a corporate name. Have us 
supply all the data you may need 
when preparing to qualify a client as 
a foreign corporation—or when you 
want to check the comparative costs 
and features of the laws of several 
states prior to organizing a domestic 
company. That will relieve you of 
time-consuming searching and detail 
handling. It will leave you with time 
for doing the creative work. 








MAY 1949 


Contents 


What Constitutes Doing Business—Sales Through Commission 
Merchants .. 


Recent Decisions 


California—Property taxes—foreign commerce 


—Property taxes—solvent credits 
Delaware—Suit to compel declaration of dividends 
District of Columbia—Service of process—airplane company. .. 
Illinois—Service upon subsidiary as agent 
Kansas—Voting trust agreement—validity. .. 


New Jersey—Escheats—statute of limitations 
—Redemption of stock without notice 

New York—Derivative suit—jurisdiction 
—Qualification—similarity of name 

Pennsylvania—Franchise tax—deduction 


Saskatchewan—Income tax—manufacturing profit 


State Legislation .... 
Appealed to The Supreme Court... 
Regulations and Rulings 


Some Important Matters for May and June 


QUUEVELODELEYDEVAEOTS EEUU EEL TELLTALE LEELA EET TE TTT AAPA NN EMTS PT TUNEL RPL STRRRODNUOEOOOSELORORINS EDEL SOSTIORED 
Copyright 1949, by The Corporation Trust Company 
Printed in U. 8. A. 





| 


et 
re 
rv 


l] 
(Lf 


a 


READY T0 GO -- 


WHEN you have need for the services 
of Inspectors of Election at regular or 
special meetings of stockholders, ask 
the C T office nearest you about our staff 
of specialists in this field. 


As many of these specialists as you 
may need are ready to go anywhere in 
the United States any time you say, for 
as long or short a period as may be 
necessary. All are skilled technicians, 
with long experience. 


THEIR experience is especially help- 
ful in those cases where contests 
between opposing stockholder groups 
make the examination and tabulation of 
proxies a matter of vital concern. 


The Corpora ion Tras ompany 
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je what constitutes 
: doing business 


Sales Through Commission Merchants 


Ir IS generally held that where a 
foreign corporation ships its product 
into a state and places it in the hands 
of local merchants, to be sold by them 
on commission, the foreign corporation 
is not to be regarded as doing business 
and is not required to be qualified. 
(Tyson v. Jennings Produce Co., (Ala.) 
77 So. 986; Badische Lederwerke v. 
Capitelli, (N. Y.) 92 Misc. 260, 155 
N. Y. S. 651; International Fuel Service 
Co. v. Stearns Co., (Pa.) 304 Pa. 157, 
155 Atl. 285; I. J. Cooper Rubber Co. v 
Johnson, (Tenn.) 133 Tenn. 562, 182 
S. W. 593; Stein Double Cushion Tire 
Co. v. Fulton, (Tex.) 159 S. W. 1013.) 


Qualification has been held not to 
be required where the local agents 
were manufacturers’ agents, factors or 
commission merchants who also served 
others in that capacity. (National 
Pumps Corp. v. H. J. Bruning et al., 
(La.) 1 So. 2d 320; Zion Co-operative 
Mercantile Assn. v. Mayo, (Mont.) 55 
Pac. 915; Schwarz v. Sargent, 197 N. 
Y. S. 216; Eagle Mfg. Co. v. Arkell & 
Douglas, Inc., 197 A. D. 788, 189 N. Y. 
S. 140, affirmed, 234 N. Y. 573, 138 
N. E. 451.) 


The furthering of interstate com- 
merce is usually the basis for exemp- 
tion from the necessity of qualification. 
(Butler Bros. Shoe Co. v. U. S. Rubber 


Co., (Colo.) 156 Fed. 1, cert. denied, 
212 U. S. 577; Dinuba Farmers’ Union 
Packing Co. v. Anderson Grocer Co., 
(Mo.) 182 S. W. 1036; Eatonton Cotton 
Mills, Inc. v. Goodyear Tire & Rubber 
Co., (N. Y.) 124 Misc. 211, 208 N. Y. S. 
218, affirmed, 208 N. Y. 857; Sucker 
State Drill Co. v. Wirtz Bros., (N. D.) 
115 N. W. 844.) 


The rule has been extended, in at 
least one instance, by official opinion, 
to a situation where a foreign corpora- 
tion sold goods through a _ wholly- 
owned subsidiary, under a factor’s 
agreement whereby title to the goods 
remained in the parent corporation 
until the subsidiary sold or consigned 
them for sale. (Opinion of the Attor- 
ney General, Maryland, 14 O. A. G. 82.) 


Nor does it appear that any variation 
in the application of the rule is to be 
found where the shipments are made 
on consignment to local merchants who 
effected conditional sales to their 
customers. (Chase-Hackley Piano Co. 
v. Griffen, 149 N. Y. S. 998; Opinion of 
Attorney General, N. C., March 26, 
1925), or where the shipment on con- 
signment was to agents who sold upon 
conditions and at prices established by 
the shipper. (Southwest General Elec- 
tric Co. v. Nunn Electric Co., (Tex.) 
283 S. W. 781.) 
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DELAWARE 


Federal court rules it does not have jurisdiction in 


stockholder’s suit to compel declaration and payment 
of preferred dividends, where plaintiff’s interest did 
not satisfy jurisdictional requirements, and where 


Plaintiff stockholder sought to com- 
pel the defendant corporation and 
others to declare and pay dividends 
alleged to have been accruing and 
accumulating over a period of years but 
undeclared and unpaid. The corporate 
defendant moved to dismiss the com- 
plaint. 


The United States District Court, 
District of Delaware, ruled that the 
complaint should be dismissed for want 
of jurisdiction, finding that the action 
did not fall within Rule 23 (a) (1), 
Federal Rules of Civil procedure, giv- 
ing Federal courts jurisdiction in class 
actions. The court noted that plaintiff 
owned only seven shares of preferred 
stock and that thus the personal inter- 
est of the plaintiff did not nearly equal 
the requisite jurisdictional amount of 


KANSAS 


joinder of others of his class was not essential. 







Validity of voting trust agreement upheld, where 


$3,000. “The test in the present case,” 
remarked the court, “is whether the 
present plaintiff, if he had owned suf- 
ficient stock in his own right to satisfy 
the jurisdictional requirement, could 
have brought suit in his own name 
alone to compel the declaration and 
payment of the dividend. If he could, 
then his interest is a separate interest 
and the action does not fall within Rule 
23 (a) (1).” The plaintiff’s claim was 
regarded of a separate and distinct 
character which he could assert in his 
own right without the joinder of any 
other member of his class, and hence 
was not of a joint, undivided or com- 
mon nature. 


Giesecke v. Denver Tramway Corpora- 
tion et al., 81 F. Supp. 957. 


others than the plaintiffs, the sole depositors, had 
acted in reliance upon the existence of the agreement. 


Plaintiffs, owning a substantial number 
of shares in a Kansas corporation, in 
1946 executed a voting trust agreement 
with the defendants, under which the 
defendants and one of the plaintiffs 
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assumed to act as trustees and did so 
act for approximately a year. The 
object of the trust was to continue the 
control of the corporation in the hands 
of those familiar with its affairs and 
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to obtain, as depositors, stockholders 
owning at least 75% of the stock. This 
percentage not having been obtained 
by the end of a year after the date of 
the trust, plaintiffs, the sole depositors, 
made demand on the defendants for 
the return of their stock, which defend- 
ants refused to surrender. Plaintiffs 
thereupon sought a decree finding the 
trust agreement null and void and for 
injunctive relief against the defendants. 


The Supreme Court of Kansas af- 
firmed a judgment upholding the valid- 
ity of the voting trust, ruling that 
plaintiffs were estopped to deny the 
validity of the agreement. The court 
stressed the fact that the purpose of 


NEW JERSEY 


the trust was to restore confidence in 
and continuity of the management, and 
that after the trust was completed 
moneys were borrowed and sales of 
stock were made to purchasers who 
knew of and relied upon the fact such 
a trust had been created. 


Thomas et ux. v. Kliesen et al., 201 P. 
2d 663. Donald C. Allen (Payne H. 
Ratner, Charles F. McClintock, Richard 
B. Clausing and Louise Mattox, on the 
brief) of Wichita, for appellants. W. A. 
Kahrs and Dale M. Bryant (Robert H. 
Nelson, Morris H. Cundiff, John C. 
Frank and Garner E. Shriver, on the 
brief), of Wichita, for appellees. 


Escheat Act of 1946 regarded as valid and its applica- 
tion to particular facts viewed as depending upon 
the tolling of the statute of limitations. 


The Superior Court of New Jersey, 
Chancery Division, Mercer County, 
opened its declaratory opinion with 
these words: “In pursuance of the 
terms of a legislative enactment en- 
titled ‘An Act providing for the 
escheat of certain unclaimed personal 
property’ and its amendments (R. S. 
2:53-15 to .2:Se-ae.’ Sie Je Se, Be) 
(Chapter 155, Laws of 1946, as amended 
by Chapter 357, Laws of 1947), a peti- 
tion was filed in the Court of Chancery, 
in the name of the State of New Jersey, 
charging that the defendant has custody 
or possession of certain personal prop- 
erty which, by reason of the occurrence 
of one or more of the contingencies 
mentioned in the statute, has escheated 
to the State. A judgment is sought in 
this court declaring that the personal 
property so possessed and retained by 
the defendant has escheated to the 
State and directing its delivery to the 
State Treasurer.” 


The defendant denied that property, 
which it revealed in a schedule attached 
to its answer which fell within the 
classification of escheatable property 
described in the statute, was lawfully 
subject to escheat. It stressed that 
many of the former owners of the prop- 
erty had never been residents or citi- 
zens of New Jersey and that their 
claims had never had a situs in New 
Jersey and that, if subject to escheat 
in any jurisdiction, they would be sub- 
ject to escheat elsewhere. 


In denying the court’s jurisdiction to 
escheat the property to the state, de- 
fendant contended that all causes of 
action with relation to the property, 
having arisen more than six years prior 
to the passage of the escheat act and 
the institution of these proceedings, were 
barred by the New Jersey Statute of 
Limitations, and that, therefore, all 
claims: thereon had been legally extin- 
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guished and had become wholly unen- 
forceable against the defendant. It 
claimed that it had a vested right in 
the defense of the Statute of Limita- 
tions as to all such claims and that the 
legislature had no power to divest the 
defendant of such vested right. 


The court said it did not regard the 
Escheat Act as “manifestly unconstitu- 
tional on its face.” After a consideration 
of prior decisions involving escheatable 
property under earlier New Jersey stat- 
utes providing for the escheat of prop- 
erty, it felt “constrained to conclude 
that where a right of action has become 
barred under the provisions of a stat- 
ute of limitations, the statutory defense 
is in the existing law of this state a 
vested right.” 


Noting that this was a declaratory 
opinion, the court concluded: “The vital 
issues will depend upon the substratum 
of fact in each proceeding. At what 
time and upon what event did the stat- 
ute of limitations begin to toll in the 
given case, or has it not yet tolled, or 
was the relationship one of trust to 






NEW JERSEY 
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which the statute is not to be rigidly 
applied in equity? For example, in 
what manner, if at all, is the statute of 
limitations to be applied to unclaimed 
wages and salaries, commercial bank 
checks, unpaid certified checks, unde- 
manded debenture coupons, balances of 
Liberty Loan subscriptions, and divi- 
dends on capital stock? Those diver- 
sified issues as well as those relating 
to the situs of the res and to the place 
of residence of the reputed owner are 
not practicably susceptible to abstract 
predeterminations.” 


State of New Jersey v. Standard Oil 
Company, Superior Court, Chancery Divi- 
sion, Mercer County, March 4, 1949. 
Emerson L. Richards, Special Deputy 
Attorney General, for the State. Stry- 
ker, Tams & Horner (Josiah Stryker 
and Valdemar Beeken, of counsel) for 
the defendant. George K. Large of 
Flemington, for United States Tobacco 
Co. and United Fruit Co. John A. 
Hartpence, of Jersey City, for United 
States Pipe & Foundry Co. Commerce 
Clearing House Court Decisions Requi- 
sition No. 408027. 


Redemption of one shareholder’s stock, without 
notice to other holders, at time when capital was im- 
paired, set aside as an unlawful reduction of capital. 


Ata time when one of the defendants 
had advanced to plaintiff company ap- 
proximately $23,000 and when he had 
substantial holdings of its common stock 
and preferred stock, this defendant de- 
cided to withdraw from the company. 
At a meeting at which only defendant 
and two other stockholders, out of a 
total of nine outstanding common and 
preferred stockholders, were present, 
defendant surrendered his shares and 


the certificates were cancelled. In re- 
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turn he received more than $31,000 in 
cash and property. 


The Superior Court of New Jersey, 
Chancery Division, ruled that the re- 
demption of the stock should be set 
aside, upon evidence which indicated 
that the agreement was entered into 
and consummated without the knowl- 
edge and consent of all the stockholders. 
The court noted that at the time there 
was no surplus and that “there was, 
to say the least, a severe impairment of 
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capital” and that the corporation was 
stripped of a large part of its available 
inventory. Under the circumstances, 
the court remarked that a purchase of 
its own common stock by the corpora- 
tion works a reduction of its capital, 
and that such a reduction must be made 
in the manner provided by statute. As 
to the preferred stock, its redemption 
was regarded as equally defective, since 
no notice was given to the other pre- 
ferred shareholders nor 


were they 


given an opportunity to sell to the cor- 
poration a proportionate part of their 
holdings. 


King Machine Company, Inc. et al. v. 
Caporaso et al., 63 A. 2d 270. John D. 
Masterton of Paterson, for plaintiffs. 
Emanuel Weitz and Elsie White of 
Jersey City, for defendants Caporaso 
and Marcus. Emil Wulster of Hack- 
ensack, for Saddle River Reformed 
Church. Robert Kronman of Passaic, 
for Louis Schneider, a stockholder. 





DISTRICT OF COLUMBIA 


Maintenance of office in charge of officer and general 
holding out of doing of business, ruled sufficient to 
support service of process upon corporation. 


One of the defendant corporations moved 
to quash service of summons upon it 
in an action in the United States Dis- 
trict Court for the District of Columbia 
on the ground that it was not a cor- 
poration doing business in the District 
of Columbia. 


The company maintained an office in 
the District, in charge of an Assistant 
Secretary. This office was listed in the 
telephone directory and was carried in 
the advertising section under the head- 
ing of “Airplanes.” The company had 
applied for and received a license to do 
business in the District. The court, in 
upholding the service of process, re- 
marked: 

“The District of Columbia being the 
seat of the Government, it can well be 
that many corporations have represen- 
tatives in the City of Washington solely 


for the purposes of transacting business 
with the Government, and this would 
not constitute the doing of business 
within the District of Columbia within 
the meaning of the statute here in- 
volved. However, when a corporation 
maintains an office and otherwise, as 
here, holds itself out to the public gen- 
erally as being present in the District 
of Columbia for the purpose of doing 
business, it surely cannot be said that 
it does not submit itself to the juris- 
diction of the processes of the courts 
in the District of Columbia. I am of 
the view that the correct criterion by 
which it should be determined whether 
or not a corporation has submitted it- 
self to the jurisdiction of the courts in 
the District of Columbia within the 
meaning of the statute here considered 
is whether or not, without anything 
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which would put a reasonable person 
upon notice to the contrary, it meets 
with the public and acts so as to lead 
a reasonable person to believe that it 
is doing business in this community 
and has subjected itself to the author- 
ity of the courts of this jurisdiction in 


ILLINOIS 


so doing.” 

State of Maryland, etc. v. Eastern Air 
Lines, Inc. et al., United States District 
Court for the District of Columbia, 
December 7, 1948. Commerce Clearing 
House Court Decisions Requisition No. 
402771. 


Service upon unlicensed foreign corporation set aside 
where made upon person said to be manager of a 
local affiliated company. 


The United States District Court, 
Northern District of Illinois, Eastern 
Division, granted a motion to quash a 
purported service of summons upon 
defendant foreign corporation, not au- 
thorized to do business in Illinois, under 
circumstances where service was made 
upon the alleged manager of an IIlinois 
affiliate of the defendant. The defendant 
maintained no office, kept no employees 
and solicited no business in Illinois. 


NEW YORK 


Stetson China Co. v. D. C. Andrews & 
Co. of Illinois, Inc, et al.,* United States 
District Court, Northern District of 
Illinois, Eastern Division, December 20, 
1948. Kaufmann & Johnstone of Chi- 
cago, for plaintiff. Lord, Bissell & 
Kadyke of Chicago, for defendant. 
Commerce Clearing House Court Deci- 
sions Requisition No. 403136. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Illinois, page 520. 


Maintenance of stockholder’s derivative suit upheld, 
where corporation had withdrawn from state and 
where it could have maintained the action itself in 
the New York courts against the alleged wrongdoer. 


The question concerned the maintenance 
of a stockholder’s derivative suit in a 
New York Federal court, under cir- 
cumstances where the corporation had 
withdrawn from the state and service 
of process had been made upon the 
Secretary of the company and also 
upon the Secretary of State. 


The United States Court of Appeals, 
reversing an order granting a motion 
to dismiss the suit, regarded the service 
upon the Secretary of State as suffi- 


cient, remarking: “Since the surrender, 
pursuant to Sec. 216 of the New York 
General Corporation Law, of the ap- 
pellant’s license to do business in New 
York left it suable by service of process 
upon the Secretary of State ‘upon any 
liability or obligation incurred within 
this state before the filing of such cer- 
tificate of surrender,’ the sufficiency of 
the service on the Secretary of State 
depends upon whether this suit is upon 
a liability or obligation incurred by the 
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appellee in New York while it was 
licensed to do business there. It is 
well established in New York that a 
foreign corporation may be sued in that 
state, after it has ceased to do business 
there and has surrendered its license, 
in a stockholders’ derivative action based 
on an alleged wrong to it committed 
outside the state, provided the corpora- 
tion, while licensed to do business, could 
have maintained an action in the New 
York courts to redress the wrong for 
which recovery in its behalf is sought 
stockholders’ suit.” 


in the derivative 


The court regarded the evidence as 
tending to establish that the corpora- 
tion could thus have maintained an 
action against the alleged defendant 
wrongdoer. 


Spielberger v. Textron Incorporated 
et al., 172 F. 2d 85. Bijur & Herts, 
of New York City, for plaintiff-appel- 
lant. Spence, Hotchkiss, Parker & 
Duryee, of New York City (James H. 
Halpin and Franklin E. Parker, Jr., 
both of New York City, and Robert 
J. Glasser, of Bethpage, L. I., N. Y., 
of counsel) for defendant-appellee. 


Denial of qualification upheld by Appellate Division, 
where name was similar to that of an existing 
domestic company. 


In Motor Club of America v. Curran, 
83 N. Y. S. 2d 733, (The Corporation 
Journal, March, 1949, page 287), the 
New York Supreme Court, Special Term, 
Albany County, upheld the Secretary 
of State in his refusal to accept for 
filing the statement and designation of 
a foreign corporation named Motor 
Club of America, by reason of the simi- 
larity of name to that of an existing 
New York Company, Automobile Club 
of America, Incorporated, where the 
record showed that the respective pow- 
ers of the corporations were almost 
identical and that the principal place 
of business of the existing domestic 
company and of the proposed principal 
place of business of the foreign corpo- 
ration were likewise the same. 


Upon appeal, this order of the Spe- 
cial Term has been affirmed by the 
Appellate Division, Third Department, 
which observed: “We cannot say that 
respondent, acting in an administrative 
capacity, did not have a reasonable basis 
for his determination. If the matter 
was debatable the choice was his and 
his determination is not subject to judi- 
cial interference.” 


Motor Club of America v. Curran, Sec- 
retary of State, 85 N. Y. S. 2d 552. 
Falk & Orleans (Ilo Orleans, of coun- 
sel), of New York City, for appellant. 
Nathaniel L. Goldstein, Atty. Gen., 
Wendell P. Brown, Sol. Gen., of Al- 
bany, and Irving I. Waxman, Asst. 
Atty. Gen., of counsel), for respondent. 


i 


Arkansas Act No. 345 amends Act 165 of 
1947 by requiring on or before May 20, the 
qualification as a foreign corporation to do 
business of foreign corporations selling or 
delivering by transport truck liquefied 
petroleum gases to any jobber, distributor 
or dealer or to the user. The requirement 


also applies to foreign corporations manu- 
facturing, selling or offering such gases 
for sale in Arkansas in any container, ex- 
cept containers used in marine or railroad 
service which are inspected under Federal 
loan or regulation. 
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CALIFORNIA 


Property, en route from Virginia to China, halted in 

California at outbreak of war, ruled not subject to 

property taxes while owner was negotiating for its 
further disposition. 


Plaintiff Delaware corporation, not li- 
censed or doing business in California, 
sought a refund of property taxes paid 
under protest on personal property. 
This consisted of leaf tobacco, owned 
by plaintiff, which it had delivered to 
a steamship line on the eastern sea- 
board of the United States in Novem- 
ber, 1941, for shipment to Hong Kong, 
China. A vessel containing the tobacco 
reached the Port of Los Angeles, Cali- 
fornia, on December 4, 1941. It was 
detained there at the outbreak of the 
War, and its cargo was unloaded under 
Naval orders. Plaintiff then began ne- 
gotiations to have the tobacco returned 
to it by rail to Virginia, where its prin- 
cipal place of business was located. The 
property was still in the County of Los 
Angeles on the property tax assessment 
date, the first Monday in March, await- 
ing its further disposition, when it was 
assessed. 


The lower court concluded that the 
tax was illegally assessed and that this 
constituted a regulation of foreign com- 
merce by imposing an impost upon an 
export within the meaning of the perti- 
nent clauses of the Constitution of the 
United States, and gave judgment for 
the plaintiff. 


This judgment was affirmed by the 
California District Court of Appeal, 
Second District, which reviewed the 
circumstances surrounding the presence 
of the property in California on the 
assessment date and examined perti- 
nent prior decisions. It concluded “that 
the tobacco was in the course of a for- 
eign and interstate movement and in 
transit on the taxing date, and that it 
was not legally assessable or taxable 
by appellants by virtue of the provi- 
sions of the Constitution of the United 
States.” 


Export Leaf Tobacco Co. v. Los An- 
geles County,* 202 P. 2d 622. Ray L. 
Chesebro, City Attorney, Hugh H. 
MacDonald, Louis A. Babior, Deputy 
City Attorneys, of Los Angeles, for 
appellant City of Los Angeles. Harold 
W. Kennedy, County Counsel and Gor- 
don Boller, Deputy County Counsel, of 
Los Angeles, for appellant Los Angeles 
County. Flint & MacKay and Roscoe 
C. Andrews, of Los Angeles, for re- 
spondent. Commerce Clearing House 
Court Decisions Requisition No. 406528. 


* The full text of this opinion is printed 
in the State Tax Reporter, California, 
page 12,125. 
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In arriving at the credit balance taxable as “solvent 

credits,” accounts payable to all departments of the 

Federal Government ruled deductible from accounts 
receivable from other like departments. 


Plaintiff corporation, taxable upon its 
solvent credits for property tax pur- 
poses, sought a declaration as to the 
extent of its liability in connection with 
the taxable balance of credits owing to 
it by the Federal government, as offset 
by debts owing to departments of the 
Federal government by plaintiff. The 
statute making solvent credits taxable 
at a low rate, permits a deduction of 
such debts, i.e., unsecured liabilities of 
the same class subject to taxation, as 
may be owing by the taxpayer to bona 
fide residents of California. 

On the assessment date, the many 
items of charges against the Govern- 
ment totaled $4,025,109.72, and the many 
items of credits to the Government 
totaled $2,148,145.40, with the result 
that the plaintiff then had a cause of 
action against the Government in the 
sum of only $1,866,964.32. 

The California Superior Court, Los 
Angeles County, regarded this amount 


PENNSYLVANIA 


as the solvent credit which should have 
been assessed and taxed as such. It 
remarked that, as to the deductible 
debts, those owing by plaintiff to cer- 
tain agencies of the Government were 
of precisely the same type, being evi- 
denced by open accounts. Noting that 
the Government has many times been 
held to be a “person,” and that the 
Governmental agencies to which plain- 
tiff was indebted on the assessment 
date were then, and had been for a 
considerable time, doing business in 
California, the court regarded the Gov- 
ernment as a resident within the state 
within the meaning of the taxing stat- 
ute and within a state constitutional 
provision concerning property taxation. 


Richfield Oil Corporation v. County 
and City of Los Angeles, California 
Superior Court, January 14, 1949. CCH 
Requisition No. 407491. (Note: This ts 
a “test case” which it is anticipated will 
be taken to a higher court.) 


Pennsylvania corporation ruled not entitled to deduc- 

tion, in determining capital stock tax, for its invest- 

ment in shares of foreign corporation doing business, 
owning property and paying a franchise tax. 


The question presented to the Court 
of Common Pleas, Dauphin County, 
was this: “In determining the value of 
the capital stock of a Pennsylvania cor- 
poration for capital stock purposes, is 
such corporation entitled to a deduction 
for its investment in the shares of stock 
of a foreign corporation which is doing 
business and has property employed in 
Pennsylvania, and as a consequence 


pays a franchise tax to the Common- 
wealth?” 

The court answered the question in 
the negative, refusing to reverse its 
ruling in a 1945 case in which a simi- 
lar conclusion had been reached. 

Commonwealth of Pennsylvania ov. 
Shenango Furnace Co., Court: of Com- 
mon Pleas, Dauphin County, January 
24, 1949. CCH Requisition No.. 404261. 
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SASKATCHEWAN 


Where Ontario company, conducting its manufac- 
turing in that province, made sales in Saskatchewan, 
Judicial Committee of Privy Council rules that a 
“manufacturing profit,” earned outside Saskatch- 
ewan, is to be excluded from income taxation there. 


Appellant was an Ontario corporation 
with its head office at Hamilton, Onta- 
rio, where its affairs were controlled, 
and branch offices in Saskatchewan. It 
was engaged in the manufacture and 
sale of agricultural implements and 
parts and conducted selling operations 
in Saskatchewan and other provinces 
and countries. All money received in 
Saskatchewan was deposited in separate 
bank accounts and remitted in full to 
the head office, which sent necessary 
amounts to Saskatchewan offices for 
their expenses. 

The main contention of appellant, on 
appeal before the Judicial Committee 
of the Privy Council, London, England, 
concerned the method adopted by the 
Saskatchewan Commissioner in ascer- 
taining the “net profit arising from the 
business of the appellant in Saskatche- 
wan,” appellant alleging that it made 
no allowance for a “manufacturing profit” 
earned outside Saskatchewan and that 
the portion of the money received in 
Saskatchewan which represented net 
profit should be subdivided, and part 
of it should be treated as a “manufac- 
turing profit” arising from the manu- 
facturing business of the appellant, all 
of which was conducted outside Sas- 
katchewan. 


The opinion of the Judicial Commit- 
tee, after quoting the pertinent statute 
and regulations, noted that the Com- 
missioner, after computing the net in- 
come of appellant everywhere, had 
purported to fix the income applicable 
to Saskatchewan by applying a percent- 
age according to the sales within the 


province and their relation to the total 
sales. The appellant contended there 
was thus taxed a percentage of its 
“manufacturing profit,” all of which 
was earned outside Saskatchewan. Up- 
holding this contention, the opinion 
quoted, with full approval, a paragraph 
from a minority opinion expressed when 
the case was before the Supreme Court 
of Canada, reading: 


‘‘Nowhere does the statute authorize the 
Province of Saskatchewan to tax a manu- 
facturing company, situated as the appel- 
lant company is, in respect of the whole of 
the profits received by the company in Sas- 
katchewan. It is not the profits received 
in Saskatchewan that are taxable; it is the 
profits arising from its business in Sas- 
katchewan, not the profits arising from the 
company’s manufacturing business in On- 
tario and from the company’s operations in 
Saskatchewan taken together, but the prof- 
its arising from the company’s operations 
in Saskatchewan.”’ 


The exclusion from taxation of a 
“manufacturing profit” earned outside 
the province was regarded as required 
in order to give effect to the general 
scheme of taxation set out in the pro- 
vincial income tax act. The particular 
method to be used in dealing with such 
a profit was viewed as “a practical mat- 
ter, not fully explored in argument.” 
The assessments in question were set 
aside and referred back to the Commis- 
sioner for re-assessment in the light of 
the opinions expressed by the Judicial 
Committee. 

International Harvester Co. of Canada, 
Ltd. v. Provincial Tax Commissioner et 
al.,* (1949) 1 D. L. R. 1. 


* The full text of this opinion is printed 
in the CCH Canadian Tax Reporter, 
page 98,051. 
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Arkansas— Act 234 provides that Federal income taxes, previously allowed 
to the extent of 50% thereof paid or accrued within the income year, are no 
longer deductible for net income tax purposes. 


Georgia— Accounts receivable and all notes not representing credits secured 
by real estate will be taxable under the State Intangible Property Tax Act at 
the rate of $3 per $1,000 of their fair market value as of January 1, beginning 
January 1, 1950, instead of being taxable locally under the general property tax 
provisions at local rates. (Governor’s Act 243.) 


Indiana— Chapter No. 76 makes it clear that all Indiana corporations, regard- 
less of the Indiana acts under which incorporated, are required to file an Annual 
Report with the Secretary of State within thirty days after June 30. 


Effective July 1, 1949, the gross income tax rates will be increased, so that 
the % of 1% rate applicable to wholesale sales will be increased by an additional 
% of 1%; the % of 1% rate applicable to retail merchants selling at retail and 
to income derived from dry cleaning and laundering, will be increased by an 
additional % of 1%; and the 1% rate, applicable to all other income including 
wages, will be increased by % of 1%. (House Bill No. 25.) 


Maine— Chapter 2 has amended the section relating to the execution of 
proxies, Section 27, Chapter 49, R. S., by providing that proxies shall be signed 
by the persons granting them but need not be under seal. 


Maryland— Chapter 42 provides that every domestic corporation which has 
no issued capital stock plus paid-in or capital surplus on the date when the annual 


franchise tax report is required to be filed, must pay for such franchise an annual 
tax of $10. 


Minnesota— Chapter 36 has amended Section 300.21, Minnesota Statutes, 
1945, which previously provided that the president of a Minnesota company shall 
be a director or trustee, to provide that the president shall be a director or 


trustee “unless the corporation has a chairman of the board of directors or 
trustees who is a director or trustee.” 


New York—The rate of the corporate franchise tax imposed under Arti- 
cle 9-A has been increased by Senate Bill 1011 from 444% to 5%4% to the extent 
that it is computed on the basis of the entire net income or entire net income 
plus salaries or on the portion thereof allocated within the state. The increase 
applies to the tax based on returns due on and after May 15, 1949. 


North Carolina— Effective June 1, 1949, House Bill 30 substitutes the single 
rate of $65 for each store in excess of one in place of the graduated chain store 
tax heretofore provided, ranging from $65 for the second to fifth stores each to 
$250 for each store in excess of the two hundred and first store. 
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ppealed to the 
supreme court 


The following cases previously dicected in The Corporation 'ournal have 
been appealed to The Supreme Court of the United States.* 


CALIFORNIA. Docket No. 327. Empresa Siderurgica, S. A. v. County of Merced, 
194 P. 2d 527. (The Corporation Journal, December, 1948, page 234.) Unex- 
ported machinery sold to a foreign purchaser—liability to ad valorem property 
taxes. Appeal filed, September 29, 1948. Jurisdiction noted, November 8, 1948, 
Argued, February 9, 1949. 

MICHIGAN. Docket No. 223. Joy Oil Company, Ltd. v. State Tax Commission, 
32 N. W. 2d 472. (The Corporation Journal, December, 1948, page 235.) Municipal 
ad valorem taxation on gasoline held in storage awaiting shipment in foreign 
commerce. Petition for writ of certiorari filed, August 16, 1948. Certiorari 
granted, October 11, 1948. Argued, January 7, 1949. 

MISSISSIPPI. Docket No. 287. Interstate Oil Pipe Line Company v. Stone, 35 
So. 2d 73, 36 So. 2d 142. (The Corporation Journal, January, 1949, page 253.) 
Gross sales tax—operation of pipe lines in intrastate and interstate commerce; 
use tax—purchase of property used in furthering interstate commerce. Appeal 
filed, September 18, 1948. Jurisdiction noted, October 18, 1948. Argued, January 
13, 1949. 

Docket No. 465. Interstate Realty Co. v. Woods, 168 F. 2d 701. (The Corporation 
Journal, November, 1948, page 209.) Right of unlicensed foreign corporation, 
denied use of state courts, to sue in Federal courts. Petition for writ of certiorari 
filed, December 15, 1948. Certiorari granted, February 7, 1949. Argued, March 
29 and 30, 1949. 

NEBRASKA. Docket No. 507. City of Omaha v. Frank Bros. Footwear, Inc. et al., 
(Best & Co., Inc. v. City of Omaha et al.), 33 N. W. 2d 150. (The Corporation 
Journal, October, 1948, page 194.) Municipal occupation tax on itinerant vendors 
—interstate commerce. Petition for writ of certiorari filed, January 13, 1949. 
Certiorari denied, March 28, 1949. 

NEW JERSEY. Docket No. 512. Beneficial Industrial Loan Corporation et al. 
v. Smith, Judge, 170 F. 2d 44. (The Corporation Journal, February, 1949, 
page 267.) Stockholder’s derivative suit—security for defendant’s reasonable 
expenses—validity of statute. Petition for certiorari filed, January 14, 1949. 
Petition granted, February 28, 1949. Certiorari granted, February 28, 1949. 
Argued, April 18, 1949. 

OHIO. Docket Nos. 447-448. National Distillers Products Corp. v. Glander; 
Wheeling Steel Corp. v. Glander, 150 O. S. 229, 80 N. E. 2d 863. (The Corporation 
Journal, March, 1949, page 292.) State taxation—taxation of intangible per- 
sonal property of foreign corporations. Appeal filed, December 6, 1948. Juris- 
diction noted, January 3, 1949. Argued, March 29 and 30, 1949. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1948-1949. 
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ARKANSAS 


No person, firm or corporation is re- 
quired to pay an occupation tax in 
more than one city unless a place of 
business is maintained in more than 
one city. (Opinion of the Attorney 


General, State Tax Reporter, Arkansas, 
q 30-015.) 


The gross receipts tax is inapplicable 
to minimum cover or service charges 
of taverns, dining rooms or cabarets 
in instances where television reception 
is provided. The Department of Rev- 
enue is limited to the collection of the 
gross receipts tax on actual receipts 
derived from the sale of tickets or 
admissions. (Ruling of the Commis- 
sioner of Revenues, State Tax Reporter, 
Arkansas, { 7818.) 


CALIFORNIA 


Persons engaged in cleaning leather 
wearing apparel, neckties and feathers 
which are used as wearing apparel are 
required to obtain the license men- 
tioned in Section 9540, Business and 
Professions Code, required those en- 
gaged in the business of cleaning and 
dyeing, spotting, sponging and press- 
ing. (Opinion of the Attorney General 
to the State Board of Dry Cleaners, 
State Tax Reporter, California, J 30-655.) 


FLORIDA 


In calculating and determining the 
amount of filing fees due from a cor- 
poration when filing the Annual Re- 
port with the Secretary of State on or 
before July 1, the surplus of the cor- 
poration should not be added to the 
capital, even though the outstanding 
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ations and rulings 


stock of the corporation is no par 
stock. There is no intent on the part 
of the Legislature to draw a distinction 
between the capital of a corporation 
having par value stock and one having 
no par value stock, and the general 
rule is that in a strict sense, undivided 
profits or surplus forms no part of the 
capital of a corporation. (Opinion of 
the Attorney General to the Secretary 
of State, State Tax Reporter, Florida, 
q-11-002.) 


GEORGIA 


A county or municipality may not grant 
tax exemptions to new industries in 
order to attract them within its bounda- 
ries because the 1945 State Constitu- 
tion provides that all previous property 
exemptions, except those therein stated 
are void. (Opinion of the Attorney 
General to the Agricultural and In- 
dustrial Board, State Tax Reporter, 
Georgia, { 20-015.) 


lOWA 


The business of selling, purchasing, 
exchanging or renting real estate for 
another for a fee, commission or other 
consideration includes, within these 
operations, executory real estate con- 
tracts, as such contracts constitute an 
estate in real estate. Therefore, a per- 
son who buys and sells real estate con- 
tracts for another is required to possess 
a real estate broker’s license. (Opinion 
of the Attorney General, State Tax 
Reporter, Iowa, § 3010.) 


KANSAS 


The State Commission of Revenue and 
Taxation has indicated that the federal 
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old-age benefit tax, payable by em- 
ployees, is deductible on their state 
income tax returns, up to $30, and that 
the state unemployment tax paid by 
employers is deductible on their state 
corporate income tax return as a busi- 
ness expense. However, old-age bene- 
fits paid and unemployment benefits 
paid are not to be treated as income on 
the state personal income tax returns. 
(State Tax Reporter, Kansas, J 1032c.20.) 


KENTUCKY 


No city or town in Kentucky, with the 
exception of Louisville which may levy 
a tax in twice the amount of the state 
tax, may levy a license tax on coin- 
operated machines in excess of $15. 
(Opinion of the Attorney General, 
State Tax Reporter, Kentucky, { 30-020.) 


LOUISIANA 


A municipality cannot levy and collect 
property taxes on an ice manufacturing 
plant located within its corporate limits 
which has been exempted by the state 
as a new industry. (Opinion of the 
Attorney General, State Tax Reporter, 
Louisiana, § 20-017.) 


NEW YORK 


Personal Income Tax Regulation Art. 
261 has been amended to provide that 
where the amount of compensation for 
the calendar year (reduced by 10% 
thereof or $500, whichever is less) is 
less than the personal exemption claimed 
on Form 102 filed by the taxpayer, no 
deducting or withholding is required 
but report must be filed on Forms 102 
and 103. (State Tax Reporter, New 
York, § 16-202.) 


NORTH CAROLINA 


A truck purchased for use in another 


state and actually registered in that 
state and brought by its owners to 
North Carolina three or four months 
after its purchase, is not subject to 
the use tax. The situation existing at 
the time of the purchase determines the 
liability for the tax. (Opinion of the 
Attorney General to the Commissioner 
of Revenue, State Tax Reporter, North 
Carolina, J 64-033.) 


The sale of newspapers is not sub- 
ject to the retail sales tax because 
newspapers are not considered to be 
tangible personal property. (Opinion 
of the Attorney General, State Tax 
Reporter, North Carolina, { 60-201.016.) 


OHIO 


The Ohio use and storage tax imposed 
by Section 5546-26, Ohio General Code, 
is imposed upon, and deductible by, 
the consumer under Section 23 (c) (1) 
of the Internal Revenue Code. There- 
fore, this tax may not be capitalized 
except as provided in Section 24 (a) 
(7) of the Code. (Internal Revenue 
Bulletin, State Tax Reporter, Ohio, 
{ 65-500.03.) 


TEXAS 


Ordinarily, a lien on personal property 
for taxes does not attach until seizure 
for sale. Art. 7269, R. C. S., makes an 
exception, however, in the case of prop- 
erty which is levied upon by creditors, 
by writs of attachment or otherwise. 
The statute applies in the case of a sale 
of personal property under execution 
by a creditor. If, moreover, the 
creditor is the purchaser at the time 
of the foreclosure sale, he should pay 
the taxes in order to take the property 
free and clear of the lien. (Opinion of 
the Attorney General to the Comp- 
troller of Public Accounts, State Tax 
Reporter, Texas, J 23-053.) 
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for May and June 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Arizona—Report to Corporation Commission and Registration fee due during 
June—Domestic and Foreign Corporations. 


Arkansas—Income Tax Return and Payment due on or before May 15.—Domestic 
and Foreign Corporations. 


Returns of Information at the source due on or before May 15.— 
Domestic and Foreign Corporations. 


Delaware—Annual Franchise Tax due between April 1 and July 1—Domestic 
Corporations. 


Dominion of Canada—Annual Summary due on or before June 1—Dominion 
Companies. 


Florida— Annual Report and Fee due on or before July 1—Domestic and Foreign 
Corporations. 


illinois— Annual Franchise Tax due on or before July 1, but may be paid up to 
July 31 without penalty—Domestic and Foreign Corporations. 


lowa— Report of Transfers of Stock due on or before July 1—Domestic Cor- 
porations. 


Kentucky — Statement of Existence due in June.—Foreign Corporations. 


Annual Verification Report as to Process Agent due in June—Domestic 
and Foreign Corporations. 


List of Resident Stockholders and Bondholders due on or before June 1.— 
Domestic and Foreign Corporations. 


Louisiana—Income Tax Return due on or before May 15.—Domestic and Foreign 
Corporations. 


Maine— Annual Franchise Tax Return due on or before June 1—Domestic 
Corporations. 


Michigan— Report of Unclaimed or Abandoned Property due on or before June 
30.—Domestic and Foreign Corporations. 
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Montana—Annual Statement due within two months from April 1.—Foreign 
Corporations. 


Annual License Tax based on net income due on or before June 15.— 
Domestic and Foreign Corporations. 


Nebraska— Annual Report and Franchise (Occupation) Tax due on or before 
July 1—Domestic Corporations. 


Nevada— Annual List of Officers and Designations and Acceptance of Resident 
Agent due on or before July 1—Domestic and Foreign Corporations. 


New Mexico— Franchise Tax due on or before May 1—Domestic and Foreign 
Corporations. 


New. York—Annual Franchise (Income) Tax Return (Form 3-CT—Article 9A, 
Tax Law) and payment of one-half of tax due on or before May 15.— 


Domestic and Foreign Business Corporations, Holding Companies and 
Investment Trusts. 


Oregon— Annual Report due during June—Domestic and Foreign Corporations. 


South Dakota—Annual Report due between May 1 and June 1.—Domestic 
Corporations. 


Tennessee—Annual Privilege (Franchise) Tax Return and Payment, Annual 
Report and Tax and Excise Tax Report and Tax due on or before July 1.— 
Domestic and Foreign Corporations. 


Report of Dividends paid to residents due on or before July 1—Domestic 
and Foreign Corporations. 


United States— Second Installment of Income Tax due June 15.—Domestic Cor- 
porations and Foreign Corporations having an office or place of business in 
the United States. 


Vermont—Income (Franchise) Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 


Virginia—Income Tax due June 1—Domestic and Foreign Corporations. 


Washington— License Fee due on or before July 1—Domestic and Foreign 
Corporations. 


West Virginia— License Tax Statement due on or before July 1—Domestic 
Corporations. 


Annual License Tax due on or before July 1—Domestic and Foreign 
Corporations. 

Fee to State Auditor as Attorney in Fact due on or before July 1.— 
Foreign Corporations and those Domestic Corporations whose principal place 
of business or chief works are located in other states. 


Wyoming—Annual Statement and License Tax due on or before July 1— 
Domestic and Foreign Corporations. 


340 








smentary literature 


In connection with its various activities The Corporation Trust Company 

dbublishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of contractor getting lawyer’s advice before undertaking construction 
work outside home state, even for federal government. 


What Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


What Does a Transfer Agent Do? This illustrated pamphlet gives the highspots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


When a Corporation Is P. W. O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


After the Agent for Service Is Gone. What will happen then if suit is brought 
against the company? Some examples taken from actual court cases, 
with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the Delaware 
corporation law, its advantages for business corporations, the attractive 
provisions for non par value stock, and a brief summary of the statutory 
requirements, procedure and costs of incorporation. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left defense- 
less in personal damage and other suits. 
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120 Broadway, New York 5, N. Y. 


PostmastER—If undelivered for any reason, notify sender, 
stating reason and new address, if known, if addressee 
has moved on Form 3547, postage for which is guaranteed. 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices. 








